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THE REPUBLIC OF UGANDA 

IN THE TAX APPEALS TRIBBUNAL AT KAMPALA 

APPLICATIONS NO. 38 OF 2019 

 

UGANDA BREWERIES LIMITED ==============================APPLICANT 

VERSUS 

UGANDA REVENUE AUTHORITY ==========================RESPONDENT 

 

BEFORE DR. ASA MUGENYI, MR. GEORGE MUGERWA, MRS. CHRISTINE KATWE 

 

RULING 

This ruling is in respect of an application challenging the imposition of taxes of Shs. 

46,079,676,208 on bottles purportedly imported into Uganda as returnable but were not 

returned.   

 

The applicant is in the business of brewing and distribution of alcohol and non- alcoholic 

drinks. In the course of its business, the applicant brings in bottles from Kenya. Some of 

the bottles are empty while others contain drinks. Where the bottles have drinks taxes are 

paid. The empty bottles and crates are imported as returnable. Taxes are not payable on 

them as they are returnable. The applicant executed a bond that it will pay taxes in the 

event the bottles and crates are not returned. Sometime in 2018, the respondent carried 

out an audit on the applicant which revealed that the crates of empty bottles not returned 

was 286,490. It was agreed between the parties that the returnable bottles be treated as 

undeclared bottles. Taxes were computed at Shs. 46,079,676,208 where penal tax is Shs. 

31,409,790,001. 

  

The issues agreed are: 

1) Whether the applicant is liable to pay the taxes of Shs. 46,079,676,208? 

2) What remedies are available? 
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The applicant was represented by Mr. Cephas Birungi and Ms. Belinda Nakiganda while 

the respondent by Ms. Diana Mulira. 

 

The applicant’s application revolves around the imposition of principal and penal tax on it 

for empty ‘returnable’ bottles that were imported into Uganda from Kenya Breweries 

Limited, Kenya but not returned. The applicant paid the principal tax but maybe disputing 

the imposed tax. The parties opted not to call witnesses but file written submissions. 

 

The applicant submitted that it is not liable to pay the penalty assessed as it was imposed 

unlawfully. The penalty could only be imposed if the applicant had admitted that it had 

smuggled bottles and crates contrary to S. 200(d) of the East African Community 

Customs Management Act (EACCMA). S. 200(d)(ii) of the EACCMA provides that where 

a person acquires in his or her possession, keeps, or conceals or procures to be kept or 

concealed any goods which he or she knows or ought to have reasonably to have known 

to be unaccustomed goods commits an offence. The applicant submitted that for goods 

to be considered unaccustomed there should be physical goods that have been identified 

by the respondent and actually seized. Unaccustomed goods cannot be proved by mere 

reconciliation.  

 

The applicant argued that though S. 219(1) of the EACCMA empowered the respondent 

to compound an offence by ordering a person to pay a fine in lieu of prosecution but the 

latter has to be satisfied that the former committed an offence. The applicant submitted 

that S. 219(2) of the EACCMA provides that a Commissioner shall not exercise his or her 

powers unless a person admits in a prescribed form that he or she has committed an 

offence. The applicant argued that admission in a prescribed form was recognized in 

Chandoo Enterprises Limited v Uganda Revenue Authority HCCS 001 of 2011 as a 

condition precedent. The court decided that the power to compound an offence by 

imposing a penalty could only be triggered by the plaintiff’s prior admission in a prescribed 

form that it committed the offence and requested the Commissioner to deal with the 

offence under S. 219 of the Act. The applicant argued that in the circumstances, the 
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imposition of the penalty was unlawful. Without the required mandatory admission, the 

plaintiff should instead have been prosecuted for violations.  

 

The applicant also cited Sande Pande and Another v Uganda Revenue Authority 

HCCS 424 of 2012 where the defendant purported to compound an offence under the 

VAT Act. The court decided that the imposition of a tax on the defendant was unlawful 

because it infringed on the right of the plaintiff to be charged before a court of law or an 

independent tribunal. 

 

The respondent in reply, argued that the applicant had failed to discharge the burden of 

proof by failing to demonstrate that the penalties were unlawfully imposed on it under S. 

18 of the Tax Appeals Tribunal Act. The respondent cited Willamson Diamonds Ltd. v 

Commissioner General [2008] 4 TLR 167 where it was held that the burden of proving 

that an assessment issued by the respondent is excessive lied on the taxpayer and in no 

way I can it be shifted to the respondent. 

 

The respondent argued that the applicant was misconceived when it submitted that goods 

cannot be considered as smuggled unless they are physically identified by the 

respondent. The respondent cited S. 3 of the EACCMA which states that unaccustomed 

goods on which the full duties due have not been paid and any goods whether dutiable 

or not which are imported, exported or transferred in any way contrary to the provisions 

of the customs law. The respondent contended that in the reconciliation meeting it had 

with the applicant it was agreed that the returnable bottles be treated as undeclared 

bottles. The respondent submitted that at the reconciliation meeting the option of 

settlement or compounding the matter was adopted. 

. 

The respondent contended further that the parties had numerous reconciliation meetings 

where both parties arrived at an agreed position that taxes were due and payable. This 

is evidenced by the communications between them and the memorandum of 

understanding executed in January 2019 in which the applicant acknowledged being 

indebted to a principal liability of Shs. 10,235,191,141 and interest of Shs. 501.524,381.  
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The respondent contended that Black’s Law Dictionary defines a memorandum as an 

informal written note or record outlining the terms of a transaction or contract. The 

respondent contended further that the applicant cannot run away from the contract.  It 

should be interpreted as an admission by the applicant that it is indebted to the 

respondent. The respondent cited Collins Concise Dictionary which defines admission as 

‘any statement or assentation made by a party to a case and offered against that party; 

an acknowledgement that facts are true.’ This is repeated in S. 6 of the Evidence Act. The 

respondent cited Jamil Ssenyonjo v Jonathan Bunjo CS 180 of 2012 where the court 

held that: ”It is trite law that an admission maybe express or may arise by implication from 

non-traverse of a material fact in the statement of claim. The admission has to be clear 

and unambiguous and must state precisely what is being admitted.”  

 

The respondent further contended that there is no evidence that the memorandum of 

understanding was signed under duress. The penalty the applicant is seeking to 

challenge is a natural consequence of the principal tax that was agreed and is a creature 

of statute.  

 

In rejoinder, the applicant argued that one of the cardinal principles of law is that a tax 

cannot be negotiated. The applicant cited KM Enterprises Ltd and others v URA HCCS 

599 if 2001 where the court held that “to determine the actual tax liability of the plaintiff 

recourse must be made to relevant law, and not to a contract between the parties. An 

agreement between the parties such as the one in question cannot settle tax liability, even 

if it purports to do so. I would accordingly hold that the memorandum of settlement of tax 

liability dated 10th April 2001 did not and could not settle the tax dispute between the 

parties.” The court relied on the words of Lindley, LJ, in Scott v Brown that “No court 

ought to enforce an illegal contract or allow itself to be made the instrument of enforcing 

obligations alleged to arise out of a contract or transaction which is illegal, if the illegality 

is brought to the attention of the court.” This is affirmed in S. 26 of the Contracts Act. The 

applicant concluded that a tax arrived at through a gentleman’s agreement contrary to the 

relevant law cannot be enforceable.  
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The applicant contended further that the memorandum of understanding does not have 

the signature of the Commissioner General. It is only signed by the witness. It does not 

have a seal or stamp of the applicant nor that of the respondent. It does not meet the 

required tests for a valid contract as required under the Contract Act.  

 

The applicant submitted that the respondent averred that 286,490 crates of beer were 

treated as undeclared. Under S. 200 of the EACCMA the monetary penalty is a fine equal 

of fifty percent of the dutiable value of the goods. The respondent did not communicate 

the dutiable value to the applicant. The applicant contended that penalties cannot be 

imposed where the dutiable value has not been ascertained.  The applicant contended 

that the principal tax was only Shs. 10,235,191,441. The applicant argued that it is very 

unlikely that the penalty of 50% would have been 3 times more than the principal tax.  

 

The applicant also submitted that the tax in question is for the period 2011 and 2013. 

However the liability for the tax was communicated on the 11th October 2018, five years 

after the offence was committed. The applicant contended that S. 222 of the EACCMA 

provides that proceedings for an offence under the Act may be commenced and anything 

liable to forfeiture may be seized within 5 years. The applicant argued that if the 

prosecution for the offence is time barred then the penalties under the provisions cannot 

be sustained.  

 

Having read the submissions of the parties the Tribunal rules as hereunder. 

 

It is not in dispute that the applicant is in the business of brewing and distribution of 

alcoholic and non-alcoholic drinks. The applicant brings in bottles from Kenya. For those 

that have drinks, taxes are paid. The bottles are returnable. In the event they are not 

returned the applicant pays duty on them. In 2018 the respondent carried out an audit on 

the applicant which revealed that the crates of beer bottles not returned were higher than 

declared. The respondent issued an assessment on the applicant where the applicant 

paid the principal tax of Shs. 10,731,715,822 leaving the penalty of Shs. 31,409,790,001 

unpaid.  
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The penalty was imposed under Sections 200(d)(iii) and 249 of the EACCMA. S. 200 

(d)(ii) of the EACCMA reads: 

“A person who acquires, has in his or her possession, keeps, or conceals, or procures to 

be kept or concealed, any goods which he or she knows, or ought reasonably to have 

known, to be unaccustomed goods, commits an offence and shall be liable on conviction 

to imprisonment for a term not exceeding five years or a fine equal to fifty percent of the 

dutiable value of the goods involved or both.”  

S. 3 of the EACCMA defines unaccustomed goods to include: 

“goods on which the full duties due have not been paid, and any goods, whether dutiable 

or not, which are imported, exported or transferred or in any way dealt with contrary to the 

provisions of the customs law.” 

When bottles are imported into Uganda as returnable, no duty is paid on them. When they 

are not returned and no duties have been paid they can be considered as unaccustomed 

goods. They are imported in a way which is contrary to the provisions of the customs law. 

 

The EACCMA empowers the Commissioner to settle offences. S. 219 reads: 

“(1) The Commissioner may, where he or she is satisfied that any person has committed an 

offence under this Act in respect of which a fine is provided or in respect of which anything 

is liable to forfeiture, compound the offence and may order such person to pay a sum of 

money, not exceeding the amount of the fine to which the person would have been liable 

if he or she had been prosecuted and convicted for the offence, as the Commissioner 

may deem fit; and the Commissioner may order anything liable to forfeiture in connection 

with the offence to be condemned. 

 (2) The Commissioner shall not exercise his or her powers under subsection (1) unless the 

person admits in a prescribed form that he or she has committed the offence and 

requests the Commissioner to deal with such offence under this section.  

(3) Where the Commissioner makes any order under this section— 

 (a) the order shall be put into writing and shall have attached to it the request of the person 

to the Commissioner to deal with the matter; 

 (b) the order shall specify the offence which the person committed and the penalty imposed 

by the Commissioner;  

(c) a copy of the order shall be given to the person if he or she so requests;  
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(d) the person shall not be liable to any further prosecution in respect of the offence; and if 

any prosecution is brought it shall be a good defence for the person to prove that the 

offence with which he or she is charged has been compounded under this section; and  

(e) the order shall be final and shall not be subject to appeal and may be enforced in the 

same manner as a decree or order of the High Court.” 

The procedure is set out in the above provisions. The taxpayer has to admit that it 

committed an offence and request the Commissioner to deal with such offence under the 

Section. The Commissioner has to make an order and attach it to the request. 

 

The applicant contends that it did not admit in the prescribed form that it committed an 

offence. The applicant cited Chandoo Enterprises Limited v Uganda Revenue 

Authority (supra) where the court decided that the power to compound an offence by 

imposing a penalty could only be triggered by the plaintiff’s prior admission in a prescribed 

form that it committed the offence. The respondent in its reply was silent about whether 

the applicant admitted or did not admit in a prescribed form that it committed an offence. 

It neither confirmed nor denied the applicant’s submission that the latter did not admit the 

offence in the prescribed form. The fact that the applicant did not admit in the prescribed 

form was not among the agreed facts. The applicant did not call any witness to testify to 

that effect during the hearing of the application. The respondent also did not admit that it 

proceeded to settle the dispute under S. 219 of EACCMA. The request of the applicant 

to the Commissioner to deal with such offence was not tendered as evidence in the 

Tribunal.  

 

S. 219(3) of the EACCMA requires the Commissioner to make an order specifying the 

offence and the penalty imposed. The Commissioner shall give the person a copy of the 

order. The said order was not adduced in evidence. It is difficult for the Tribunal to say 

that the Commissioner proceeded under S. 219 when there is no order to that effect on 

record. What the Tribunal sees is a memorandum of understanding which is different from 

an order. An order is defined by Black’s Law Dictionary 10th Edition p. 1270 as “1. A 

command, direction, or instruction. See MANDATE(1). 2. A written direction or command 

delivered by a government official, esp. a court or judge.” The commissioner is supposed 

to issue an order which is enforced in the same way as a decree or order of the High 
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Court. A tribunal cannot set aside an order a Commissioner may not have made. For a 

memorandum of understanding, Black’s Law Dictionary 10th Edition p.1134 states that 

“see letter of intent”. A letter of intent is defined in p. 1044 as “a written statement detailing 

the preliminary understanding of parties who plan to enter into a contract or some other 

agreement; a noncommittal writing preliminary to a contract.• A letter of intent is not meant 

to be binding and does not hinder a party from bargaining with a third party”   

 

The applicant contended that the memorandum of understanding was not signed by the 

respondent nor sealed or stamped by the parties. A perusal of the memorandum tendered 

in the Tribunal as an exhibit is a photocopy. A photocopy may not capture a seal or a 

stamp where it is faint.  The applicant allowed in the memorandum of understanding as 

an exhibit and not as an identification document. In Okwanga Anthony v Uganda [2001-

2005] the court noted that the term “exhibits” should be confined to articles which have 

been formally proved and admitted in evidence. Though the applicant is challenging the 

execution of the memorandum by the respondent it is not challenging its contents. The 

memorandum was signed by the applicant’s directors implying that they are admitting the 

contents. A memorandum of understanding which is a letter of intent does not bind 

parties. It is an informal arrangement indicating the intentions of the parties. We shall not 

consider it as an agreement. Since it may not have been signed by the respondent it will 

not be considered an informal arrangement but an admission of the facts by the applicant 

in respect of the principal tax but not the penal tax. 

 

The applicant contended that a court cannot enforce an illegal contract. The Tribunal 

agrees that a contract that runs contrary to the intentions of a statute runs against public 

policy and is therefore not enforceable. However the tax laws allow the respondent to 

make contracts with taxpayers. Please see S. 66 of the Tax Procedure Code Act and S. 

219 of the EACCMA. A contract to enforce the provisions of a statute cannot be said to 

be illegal when it is enforcing its terms. It is only when the contract runs contrary to the 

intentions of the statute for instance requiring a taxpayer to pay less taxes then it is illegal.  
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If the Tribunal was to agree with the applicant that it did not admit the offence in the 

prescribed form, it would seem that the parties never agreed on the penal taxes payable. 

It is therefore understandable why the order of the Commissioner as required under S. 

219(3) of the EACCMA is not on record. If the Commissioner did not make such an order 

then there is no taxation decision to challenge before the Tribunal. As already stated there 

is nothing for the Tribunal to set aside. The Tribunal notes that setting aside an order 

under S. 219 of the EACCMA does not bar the respondent from further prosecution of a 

taxpayer.   

 

The applicant may not be aware that once it voluntarily discloses an offence to the 

Commissioner before any court proceedings have commenced and it enters into an 

agreement with the Commissioner, the latter cannot seek to recover interest and any fine 

imposed. The Tax Procedure Code (Amendment) Act 2019 S. 3 amended S. 66 of the 

principal Act as follows: 

“(1)(a) Where a person has committed an offence under a tax law, other than section 63 

of this Act, and that person voluntarily discloses the commission of the offence to the 

Commissioner, at any time prior to the commencement of court proceedings, the 

Commissioner may enter into an agreement with the offender to compound the 

outstanding unpaid tax and that person shall not be required to pay interest or fine due.”  

The prescribed form under S. 219 of the EACCMA is a form of disclosure to the 

Commissioner.  Therefore if the applicant has voluntarily admitted the offence in the 

prescribed form before any proceedings in court commenced and had signed an 

agreement with the Commissioner to pay the principal tax it would not be required to pay 

interest and or any fine. If the applicant had complied with S. 219 of the EACCMA the 

story may have been different. The Tribunal would have put the respondent to task as to 

why it has it is seeking to recover interest and or any fine due when the law provides that 

the taxpayer is not required to pay them. Under the Tax Procedure Code Act once a 

taxpayer voluntarily discloses a commission of an offence to the Commissioner and an 

agreement is entered into with the respondent a taxpayer is not required to pay any 

interest or fine. Therefore the applicant by refusing to admit in the prescribed form and 

denying that an agreement was ever entered into with the respondent, it is inadvertently 

cutting itself from benefiting from the protection under the Tax Procedure Code Act. S. 66 
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of the Tax Procedure Code Act was amended to give full relief to a taxpayer who 

voluntarily admits an offence. 

 

The Tribunal will not delve into the other arguments raised in the submissions. The parties 

agreed to file submissions on legal issues. Instead of restricting the arguments to legal 

ones some of the submissions are on factual evidence when no witnesses were called to 

testify. Each party submitted on matters different from the other. In order to seek guidance 

on the arguments the Tribunal sought for the objection decision. The Tribunal does not 

have an objection nor an objection decision on record. The arguments of the parties are 

not restricted to any objection decision. It is not clear whether the applicant is denying the 

imposition of both the principal and penal tax. In its application and the agreed issue the 

amount in contention is Shs. 46,079,676,208 while the submissions are restricted to the 

penal tax of Shs. 31,409, 790,001. In respect of the principal tax the applicant contends 

that the unreturned bottles are not unaccustomed goods. . It is not clear whether the 

applicant by paying the principal tax it admitted to the penal tax. The applicant argued 

that the bottles were not smuggled nor reckless. This may be resolved not by legal 

interpretation but also by evidence. There is no computation by the applicant of what 

ought to be the correct penal tax. Some of the disputes arise from computation of the tax 

and may not require interpretation of the law. The applicant submitted that the respondent 

did not communicate the dutiable value of the bottles not returned. The applicant did not 

address the Tribunal on whether the penal tax can be capped. The issue of admission in 

the prescribed form is not mentioned anywhere in the exhibits or communication and in 

the agreed facts. It only came up in the submissions. It is also not clear whether the 

applicant is seeking for a waiver of the penal tax. One cannot waive a tax that is not due. 

The issue of time limit ought to have been raised in the objection decision and at the trial 

and not in the submission in rejoinder. This does not allow the respondent to respond 

thereby denying it a right to a fair hearing. The objection decision sets the parameters in 

which the Tribunal should decide and restrict itself to. In the absence of an objection 

decision this matter is premature.  
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This application has not been decided conclusively on merit as no witnesses were called 

but on legal technicalities. Though the applicant did not discharge the burden of proving 

that no penal tax was due, it is probable that the penal tax imposed maybe obscenely 

excessive. It does not seem to be rationally proportional to the principal tax. As the 

applicant stated, payment of interest and penal tax will hugely impact on its “cash flow 

and ability to continue in business”. The applicant did not disclose the dutiable value of 

the bottles that were not returned because it submitted that the respondent did not 

communicate the value to it. However for a company that is dealing with bottles it should 

be aware of their dutiable value. When a taxing body imposes a penal tax that maybe 

more obscenely excessive than what maybe legally imposed a taxpayer may not only 

have problems paying it but it becomes contentious which affects tax collection. The 

parties are free to compute the proper penal tax and resolve the matter amicably. The 

penal tax may be computed on the dutiable value of the unreturned bottles in line with the 

relevant law and there maybe a possibility of capping it in line with the law.  

 

Taking all the above into consideration, the Tribunal finds this application misconceived. 

We accordingly dismiss this application with costs. 

 

Dated at Kampala this                                      day of                                   2020. 

 

 

_______________                 _____________________          ___________________ 

DR. ASA MUGENYI                 MR.  GEORGE MUGERWA             MRS. CHRISTINE KATWE 

CHAIRMAN       MEMBER                                MEMBER 


